
pelling alternative to all things Microsoft, it has found its

legs in certain industries – particularly in web servers, if

not yet the desktop.3

Beyond Linux, it’s worth noting that the popularity of

Linux has inspired the open source licensing, of one flavor

or another, of a growing number of disparate software

products – from operating systems to applications to

tools of most varieties.

Finally, the numbers of users in corporate America are

growing. One recent survey found that over half of the

programmers in corporate America currently use open

source software in connection with their business. Of

those, about forty percent use it without the knowledge

of their boss.4

In most circumstances, these trends would be

immensely encouraging to open source promoters (and to

a large degree, they are). The problem occurs because at

least some, and perhaps many, of those new users have

incorrect assumptions about the legal impact of its use.

Their assumption that open source code can be used

freely (and often for free) is most often true. The compan-

ion assumption that such code can be modified and com-

bined with proprietary code, and then have that

combination redistributed in the traditional proprietary

model, is unfortunately most often wrong.

THE DIFFERENT MODELS AND THE VIRAL NATURE OF THE GPL

Open source licenses do come in a variety of flavors,

with different licensing models being originated by every-

one from the Free Software Foundation and Apache to the

likes of Microsoft, IBM and Sun Microsystems. One of the

oldest, and certainly the most predominant, is the

General Public License, or “GPL.” It is this license that will

receive our focus here.

The GPL is a creature of the Free Software Foundation.

It, like other open source licenses, gives the recipient a

number of freedoms not found in traditional software

licenses. It makes the source code of the software avail-

able to the user, does not restrict copying and redistribu-

tion of the software, permits the creation and

redistribution of derivative works, and does not restrict
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Imagine that you’re the CEO of a software company. You’ve

helped your company navigate the treacherous waters of a

down economy, and finally you can see that light at the

end of the tunnel – a buyout to a well-heeled purchaser.

What’s even better, the initial offer reflects some of the

hard work that everyone’s put into the enterprise.

You endure grueling negotiations over the acquisition,

but are reassured by the final endgame of a promising

result for your employees and shareholders. You reach

the eleventh hour of the process, when the purchaser

calls you with some unexpected bad news. It seems that

their due diligence on your company has revealed that

deep in your product exists some code that was originally

licensed to your company under the GPL. Unfortunately,

says the purchaser, the code has been in your product for

a good while now, and several versions later is scattered

through much of the product. The purchaser has evalu-

ated what it would take to tear out the GPL code and

rewrite that functionality, and has factored that into the

overall offer for the purchase of the company – which has

now been cut by one third. 

You hang up the phone, reach for the Excedrin, and

wonder how to break the news to the employees and share-

holders.  How did this happen? And what is the GPL, any-

way?

******

The rationale for open source software – the analysis

of its basics and economics of open source licensing – has

been well chronicled.2 Instead, this article notes the grow-

ing use of open source software together with proprietary

products and in corporate environments, and attempts to

describe the unique problems caused by that activity and

the impending lawsuits to come.

Open Source software has enjoyed explosive popular-

ity in recent years. While this type of software (Linux in

particular) may never live up to its initial hype as the com-



classes of users. These rights are incredibly broad, and

are wonderful for internal-use applications, or for soft-

ware development tools.

The problem occurs with the distribution right, and

what’s commonly referred to as a “forcing” restriction.

Under the GPL, if the user modifies the software and

wishes to distribute the modification, then the entire

work – including all modifications – cannot be redistrib-

uted under a typical proprietary license.  The user is

“forced” to redistribute the entire package under the GPL.

While this approach makes sense intuitively in cir-

cumstances where the modifications to the original prod-

uct are comparatively nominal, the repercussions become

troubling in other circumstances. There’s a spectrum of

possible “modifications” that could involve the GPL-

licensed code in some way, and some of those uses lead

to a counter-intuitive result. For example, what if a rela-

tively small GPL product is dropped into a larger, existing

proprietary product? What if the code to the original GPL

product isn’t modified on its own, but is dropped into (or

even simply linked with) an existing proprietary product?

Certainly proprietary software developers would prefer

the answer to be no. It is in these latter cases that devel-

opers may download a small component licensed under

the GPL, and (without awareness of the forcing clause)

drop it into a commercial product due for redistribution,

perhaps without even mentioning this fact to the manage-

ment team. Unfortunately for them, while the language in

the GPL is contradictory and ambiguous, overall it seems

to suggest that in each of the above cases, the GPL would

force redistribution of the entire, combined product under

the GPL. It is this conclusion that essentially creates paral-

lel licensing regimes – one for traditional software licenses

that do not contain forcing clauses, and a separate one

that accommodates forcing clauses. It is the common

assumption that the GPL causes no problems with “mix-

ing” the two regimes that traps the unwary.

INTERPRETATIONS AND MARKETPLACE REACTIONS

Certainly the FSF would agree with the conclusion that

the GPL would require “forcing” the linked code to be

licensed under the GPL. Recall that the FSF is the custo-

dian of the GPL, and even for those products created by

others where the author chooses to use the GPL as a

licensing structure, the FSF’s views are important. One of

their stated goals is not just to encourage the use of open

source software, but to make all software available at

essentially no cost.

It’s important to note, though, that even within the

open source community there’s not uniform agreement on

the question of whether proprietary products that are sim-

ply linked to GPL-licensed code are forced to be open.

Most commentators agree that where the links between

the two are ‘static” – meaning that the connections

between the two products are established when the prod-

uct is compiled – then those kinds of links are deep

enough, and the product is integrated enough, so that the

forcing clause probably applies here.

If the links between the two are “dynamic” – meaning

that the connections between the two products are made

on a run-time basis, as the software is actually operating –

then the evangelists within the community disagree.

Richard Stallman of the FSF, for example, has argued that

all linking – even dynamic linking – creates a derivative

work that requires licensing the combination under this

GPL. But Linus Torvalds, the contributor of the kernel for

Linux, sees it differently. His opinion is that certain kinds of

dynamic linking, such as when a proprietary application

makes run-time calls on operating system functions, do

not create a derivative work as contemplated by the GPL,

and therefore should not be covered by the forcing clause

of the GPL. (It is this interpretation as applied to Linux that

may account in part for the growing acceptance and use of

Linux and Linux-compatible applications in the corporate

world).

To complicate the issue further, other commentators

have argued that the type of linking isn’t determinative at

all. Instead, practitioners should look at what kinds of files

the “proprietary” contribution interacts with. If the appli-

cation is linked to a GPL library, says this argument, then

the application itself must be licensed under the GPL, and

an application linked to a non-GPL library can remain pro-

prietary.5

While not dispositive in itself, sometimes watching the

reactions of other industry players in their licensing

regimes can be helpful. Companies like Microsoft and

Oracle have recently been placing “anti-open source”

clauses in the licenses for their development tools that

include run-time redistributables. The common theme of

such licenses is that they prohibit a licensee from using the

vendor product to build an application that also includes

open source code, if the resulting product could be inter-



preted to make the redistributables subject to the terms of

the GPL.

The reason that we’ve spent so much time trying to

read the tea leaves of opinions of the open source com-

munity, and have not referred to case law on the GPL, is

that to date there is no such case law. Though a few cases

involving disputes over the GPL had been initiated, each to

date had been settled – so there are no decisions on the

books interpreting the GPL or what it means.  Inevitably,

that will change.

THE IMPENDING SUITS

It will change in one of two ways. First, it could change

once a user of GPL code has incorporated it into a propri-

etary product, and either disagrees with the “forcing”

clause of the GPL code, or cannot afford to remove the

offending GPL code as other potential defendants have

done in the past, and is willing to litigate over it.

Other potential changes could occur not from a defen-

dant unsatisfied with the GPL, but from a plaintiff. One

high-profile suit has already been filed, by SCO Group --

the inheritor of portions of the intellectual property to

Unix -- against IBM. SCO’s suit alleges that IBM misappro-

priated SCO’s trade secrets in Unix and incorporated such

trade secrets into IBM’s contributions to Linux6. While at

press time it will be difficult to predict the course of this

suit,  similar cases could lead to an interpretation of the

GPL and also highlight another aspect – and potential

weakness – of the GPL and open source projects gener-

ally:  the risk of infringement. The GPL, in itself, does not

include any warranties of title or indemnities for IP

infringement, although a distributor can choose to offer it

on its own if desired.  Critics of open source products have

pointed to this aspect of open source development as a

unique deficiency: that because of the nature of open

source development, a distributor will necessarily have

less knowledge of or control over potential misappropria-

tions that may be made by individual contributors to the

project. This is a theoretical risk with all open source prod-

ucts, though with regard to Linux it appears that we may

learn the real risk sooner rather than later.

SUMMARY

We are in a unique time. The popularity of Linux, and of

open source programming and licensing structures gener-

ally, are experiencing explosive growth not only for per-

sonal programming but also in the corporate world. But

that corporate world is only slowly coming to the realiza-

tion that the GPL represents a different kind of licensing

regime. Mixing the oil of GPL code and the water of propri-

etary products is often problematic, and avoiding the forc-

ing clause of the GPL will require a case-by-case analysis

of the degree of integration between the two products.

Looking to case law for reassurance about where this line

lies, unfortunately, is currently of no help, though I expect

the battles to come, and come soon. Given the rapidly

increasing stakes in the open source world, the sooner we

get that clarity, the better.
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