Assignment #5

Group #4

Freedom of Speech – U.S. vs Hungary – Is this Plagiarism?

Introduction

At an unnamed university, a graduate student (student A) had posted his resume to his website for employment-seeking purposes. Another graduate student at the same university saw student A's resume and liked the design so much, he downloaded a copy of it and modified the information to fit him while keeping the overall design identical. Shortly afterwards, Student A turned Student B into the Honor Court on the charge of plagiarism. By copying the format of the resume, did student B commit plagiarism or does he have the right to mimic the look and feel of the resume because it was publicly released onto the Internet and without a copyright notice?

To test the extent of the differences in viewpoints of the United States and Hungary, a second scenario was added:

Author Doris Kearns Goodwin is accused of copying text from various books and including the text directly in her history books. When the first case of plagiarism was pointed out, it was quickly discovered that this was not he only time Goodwin has done this.

It is known that freedom of speech is an almost universal right, but where does the freedom of one person's speech begin to encroach on rights of the words already spoken by others?

Statement of Scenario:

Is this plagiarism? 

A graduate student (A) had created a home page with a link to his résumé for the purposes of (1) having a place where prospective employers could look for information, (2) as a location where it would be easy to make updates and corrections, and (3) as a site from which he would print copies as needed. 

Graduate student B, having open access to the home pages of his colleagues, examined the résumé of student A, liked what he saw, and downloaded a copy of the source document to his system. He then replaced all the information with his own, keeping nothing that was there before except the html tags. 

Student A turned student B into the Honor Court for alleged plagiarism. He pointed out that the format and layout of the second résumé was equivalent to his original, and even the background color (there was no graphical background) was the same.  

Point: the résumé of student A did not include any "copyright" statement, though it did include a note about the person who created it and the date of the last update. 

Comment: There may perhaps be a precedent in law to consider: In the 1980s there was a dispute between two developers of spreadsheets for personal computers. While there were some differences in operation, the visual look (and feel) of the two systems was very similar. In response to a claim of copyright infringement, the court found that "look and feel" was not within the bounds of copyright, and thus the case was dismissed. There was a similar case involving the patent rights over icons in a window. In that case it was also ruled that the concept (idea) of an icon could not be copyrighted or patented; only the actual icon was intellectual property. 

U.S. Response
United States copyright policy has not yet been clearly established with respect to the concept of "look and feel".  While a legal precedent exists, the determination of copyright violation remains a highly subjective and volatile process.  Early on, it was claimed that the "structure, sequence, and organization" of a program were protected under copyright law.  However, this claim was rejected in 1992's Computer Associates v. Altai in favor of a more specific and up-to-date analysis of the potential violation, which progressively filters out unprotected material from an abstraction of the program's purpose.

The Computer Associates case proposed a means of focusing on protected material in a copyright suit, but it did not clearly state the criteria for protection of user interfaces and environment.  These criteria were tested in the cases of Apple v. Microsoft and Lotus v. Borland.  The Lotus case is not applicable to the issue of style plagiarism presented here, since the court's decision referred to the behavior of the program rather than the "feel" of it.  However, the Apple case certainly applies, as it referred to the actual style of the environment rather than specifying its behavior.  In Apple, the court found that the applicable criterion for determining infringement was "virtual identity", rather than "substantial similarity" (as was claimed by Apple).  Apple was unable to prove that Microsoft's interface was virtually identical, but the description of the present case implies that virtual identity of "look and feel" does exist.  Therefore, it would seem that U.S. law would find copyright violation in the résumé of Student B.

As an aside, the lack of a copyright notice on the résumé of Student A would imply that he had not registered a copyright for it, and certainly not for the "look and feel" of it.  Thus, though the copyright was nonetheless present, Student A would have a very difficult time convincing a court of damages arising from its infringement.  This would be compounded by the fact that the copyrightable work was of little to no commercial significance.  This is not applicable to the honor court in this example, but is nevertheless worth noting, as Student A would likely take it into account when deciding what actions to take beyond the honor court.

Hungarian Response

The Scenario and Major Players:

In the first scenario, student B has copied the formatting (look and feel) information from student A for his resume. When confronted with the situation, student B attempted to claim that student A did not have a copyright notice on the page. At this point the situation was taken to the honor court, making the two students, the honor court members and the university the major players in this scenario.


In the second scenario, author Doris Kearns Goodwin is accused of copying text from various books and including the text directly in her history books. When the first case of plagiarism was pointed out, it was quickly discovered that this was not he only time Goodwin has done this.

Hungary's Position


Analyzing the first situation from the point of view of Hungarian law yields very unsurprising results. Based on information collected during our research, it appears that Hungary would most likely agree with the United States in the outcome, “Look and feel is not protected under copyright law.”


The second scenario is again unsurprising. Hungary's constitution, which will be covered later, does not protect freedom of speech. At the same time, Hungary has signed all of the international treaties on the protection of intellectual property and copyrights. Because of this position, it can be assumed that Goodwin would be guilty of copyright infringement based on international law. 

Defending The Position


After reading Hungary's Constitution, is appears that the constitution makes no comment on freedom of speech, nor does it comment on the power of a copyright. Hungary, therefore has adopted the international copyright laws as it own. As we will see, Hungary has signed all the major intellectual property right treaties in the past decade. This position shows that although Hungary may not directly have copyright laws in its constitution, it does accept the idea of intellectual property.


The first point to consider in the first scenario is if student A ever held a copyright on the material in the first place, since he did not place a copyright notice directly on the page. If student A never held a valid copyright, than this would not be a problem. According to Brad Templeton, Chairman of the Board of the Electronic Frontier Foundation, according to the Berne copyright convention, “almost everything created privately and originally after April 1, 1989 is copyrighted and protected whether it has a notice or not. The default you should assume for other people's works is that they are copyrighted and may not be copied unless you know otherwise.” According to the Copyright Law FAQ, Hungary agreed the Berne copyright convention in 1971. Therefore, even though student A did not put a copyright notice directly on the document, student B should have assumed that the document was copyrighted, unless otherwise explicitly told that it was not.


Since student A holds the copyright, he has the option of challenging student B's use of the look and feel. This leads to the second major question, “Is look and feel protected under copyright law?” In 1996 Hungary signed the World Intellectual Property Organization's Copyright Treaty. This treaty, which became effective in March 2001, builds a common set of copyright laws to be used by all signing countries. Among the signing countries, the U.S. was one of the leading backers of the treaty. Therefore, it can be assumed that international (including Hungary) copyright law would be very similar to that of the United States.


To further back this position when considering Hungary, is it important to look at the Ladas & Parry news report stating that effective July 1, Hungary will be extending the length of a copyright from 50 years past the authors death to 70 years. This extension brings Hungary more into compliance with current U.S. copyright lengths.


Now that it can be seen that Hungary has a very similar copyright structure to the United States, without a direct case to evaluate, it can only be assumed that given the same scenario, the Hungarian legal system would find the same conclusions as the United States. These conclusions would be that look and feel is not protected under copyright law. Therefore student B, only copying the HTML tags, has not violated copyright law, even though student A did hold a valid copyright on the material.


The second scenario is a much simpler case. As was stated before, Hungary has signed the Berne Convention. In article 2, paragraph 1, the convention states, “ The expression "literary and artistic works" shall include every production in the literary, scientific and artistic domain, whatever may be the mode or form of its expression, such as books, pamphlets and other writings...”, showing that all books are protected under copyright law. Therefore, Goodwin is guilty of plagiarism and copyright infringement under Hungarian law. 


This second scenario turns out to be much simpler because a clear copyright infringement is present. Also, the text of the books was directly copied, rather than just the formatting as we saw in the first scenario. The Berne convention clearly states that the exact copying of text is against the law.

Cultural Differences


The above argument looks at the two scenarios from a legal point of view, ascertaining what the Hungarian government would do in the situation. However, while doing this project, group 4 interviewed a female Hungarian student at this university. This student offered a very different view of the Hungarian culture. She stated that while in high school, copying was not looked down upon and many times it was support so a more advanced student could help a struggling student by sharing information. Our interviewee went on to discuss that although she did not go to college in Hungary, she has never heard of a Hungarian university with an honor system or an honor court. She would assume that since most students are used to copying material from each other since high school, this practice would not change in college.


This view point is very interesting because it is very different from what the Hungarian government says should happen legally, based on the treaties signed. This goes to show that just because the country has the law, it may not be followed nor enforced.

Compare and Contrast

As a novel concept, this section is broken down and analyzed in detail per major player in each scenario.

“Look and Feel” Scenario

Major players: Copier, copyee, university, honor court, court system.

Copier:  In Hungary, the copier would probably be more used to copying.  He/she would also be more used to getting away with copying and not having someone object to being copied from.  From an American point of view, what the copier did was grossly unethical, which contrasts with a slightly more accepting (or at least uncaring) view from the Hungarian norm.

Copyee:  In Hungary, the copyee would probably be more used to having stuff copied, or at least “borrowed”, as it is more common there than here.  He may not feel as offended and would probably not raise such strong objections to be copied from.

University:  Hungarian universities look down on such behavior, just like American universities do.  Also, were the issue raised in a Hungarian university, the university is likely to do exactly what an American university would do – nothing.

Honor court:  According to Anna Nemeth, an international student from Hungary, honor courts don’t exist per se in Hungary.  Individual professors usually deal with the issue of cheating on a case-by-case basis.  The standards used are, however, very similar to those used in the US.

Court system:  This issue probably wouldn’t make it into the court system in Hungary, since Hungary basically uses the same IP/copyright laws as the US does and so does not offer copyright protection to “look and feel”.

Author/Historian Plagiarism Scenario:

Major players:  Doris Goodwin, other authors, publishing companies, court system.

In Hungary, just as in the US, copying content from sources and not citing it is illegal.  This case is fairly cut and dried, even overseas.  Since Hungary agreed to the World Intellectual Property Organization’s Copyright Treaty (which states that the copying of text is illegal) and the US was one of the major backers of the Treaty, it is unsurprising that the laws would be very similar.

Cultural aspects:

For the comparison of the cultures, we find that in the United States, there are strict rules and mores about the copying of other people’s works. At the government level, there are copyright laws which are put in place to reinforce the belief that people create original documents, and should get the recognition that they rightfully deserve. In the university system, there are strict “honor codes” in place to prevent students from copying other’s work. At the value and more level, the aforementioned rules create a stigma that says it is bad to copy or steal. As US citizens, we are brought up with the idea that stealing is a bad thing, and that copying is a form of stealing. This can be taught through religion, or the schools, but most likely comes from the parents.

The situation is a little different according to the Hungarian student we interviewed. In Hungary, the system is such that the copying of work is encouraged throughout the school system to a point where copying is rampant in high school. At the university level, copying is discouraged, but not necessarily enforced, given that there are no honor systems in the universities. It can be seen that copying issues and copyright infringement laws are not a concern to Hungary as there were no formal laws prior to the signing of the World Intellectual Property Organization's Copyright Treaty in 1996.
Conclusion – Final Commentary

Both the United States and Hungary share nearly identical views in their stances of copyright infringement. The United States has many laws in place to protect the contents of an author's body of work, ensuring that they will by protected from those who seek profit from the work of others. The "look and feel" concept has no formal laws, pushing the burden of enforcement onto the court system. Historically, the results have been even in rulings for and against "look and feel", with the outcomes hinging on the proof of actual virtual identity of the two items in question, meaning they would need to be identical down to nearly the letter. Hungary has no such laws regarding freedom of speech or copyright infringement; rather, they have taken the position outlined in various international treaties on copyright laws. These international copyright laws are largely created with help by the United States, implying that Hungarian copyright laws are going to be very similar to those in the U.S. Based on this information; both countries would in all likelihood find the graduate student innocent of copyright infringement and the author Doris Kearns Goodwin in violation of such laws.
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